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able value computed. Thereafter it would only be necessary to determine the 
reasonable value and then use the rate so found in reaching the decision." 



Effect of Bank's Credit to Payee of Check in MisrEliance upon State of 
Drawer's Account. — Usually money paid under a mistake of fact, paid in mis- 
reliance upon a right or duty, may be recovered back, 1 for the defendant is 
"under an obligation, from ties of natural justice, to refund." 2 And the "plain- 
tiff, even if negligent, may recover if his act has not changed the position of an 
innocent defendant to his detriment." a Despite these underlying principles, several 
exceptions have gained a more or less firm foothold in the law, and have had 
their influence upon analogous situations. Reference is had, of course, to the doc- 
trine that there is no recovery of payment on a negotiable instrument to a holder 
in due course where the drawee pays or accepts a forged bill, 4 nor where one is 
induced by a forgery of his own signature to pay. 5 

Where the plaintiff has paid money to or conferred a benefit upon the de- 
fendant in misreliance upon his duty to a third party, another element enters. 
If the defendant is an innocent purchaser for value, there should be no recovery." 

* The necessity for determining the reasonable value cannot be avoided in 
either case. If the equity is used, you must first take the reasonable value and 
then subtract the amount of the mortgage to determine the value of the equity. 

Attention has not been called to the public utility rate regulation cases. They 
are not analogies as the temporary character of the Housing Laws renders the 
economic situation thereunder, wholly different. 



1 Woodruff v. Claflin Co. (1910) 198 N. Y. 470, 91 N. E. 1103; State Sav- 
ings Bank v. Buhl (1901) 129 Mich. 193, 88 N. W. 471; Continental Caoutchouc, 
etc. Co. v. Kleinwort (1904) 90 L. T. (n. s.) 474; Woodward, Quasi-Contracts 
(1913) 10, 11, 12. 

In the Kleinwort case supra, the court says, at page 476, in regard to a 
situation where the recipient has paid the money to a third person, that "it is clear 
law that prima facie the person to whom money has been paid under a mistake of 
fact is liable to refund." This seems to allow the recipient to prove that in fact 
he has not pecuniarily benefited since he has spent the money upon a luxury which, 
under other circumstances, he would not have procured. 

'Lord Mansfield, in Moses v. Macferlan (1760) 2 Burr. 1005, 1008. 

'National Bank of California v. Miner (1914) 167 Cal. 532, 140 Pac. 27; see 
Hathaway v. County of Delaware (1906) 185 N. Y. 368, 370, 78 N. E. 153; State 
Savings Bank v. Buhl, supra, footnote 1, p. 197; (1908) 8 Columbia Law Rev. 404. 

'Price v. Neale (1762) 3 Burr. 1354; see N. I. L. § 62. 

"Jones v. Bank (1910) 144 Mo. App. 428, 128 S. W. 829; contra, Welch v. 
Goodwin (1877) 123 Mass. 71. 

"Moors v. Bird (1906) 190 Mass. 400, 77 N. E. 643; Walker v. Conant (1888) 
69 Mich. 321; Keener, Quasi-Contracts (1893) 77, 157; cf. the rights of an innocent 
payee who buys of a remitter. (1920) 20 Columbia Law Rev. 749, 758. 

In Strauss v. Hensey (1896) 9 App. D. C. 541 and in Grand Lodge, etc. v. 
Towne (1917) 136 Minn. 72, 161 N. W. 403, though the facts were similar to those 
in Walker v. Conant, supra, footnote 6, an opposite result was reached. The 
facts, are as follows : By fraud T induces the plaintiff to loan him money on a 
forged mortgage. At T's request the plaintiff pays part of the money to the 
defendant to satisfy the defendant's claim on a prior mortgage likewise forged 
by T. In the Strauss and Grand Lodge cases the defendant was not regarded as 
a purchaser for value. The courts, especially in the later case, seem to view 
the transaction as an attempted novation. But it might be said that the defendant 
is a purchaser for value, since he surrendered his claim against the forger of the 
mortgage. 

In Lawrence v. American National Bank (1873) 54 N. Y. 432, the plaintiff 
made an overpayment to the defendant of the supposed balance due from the 
plaintiff to a third party. The defendant was the creditor of the third party, and 
had given a discharge of this debt on the basis of the plaintiff's payment. The 
plaintiff was allowed to recover, the court holding that the defendant could avoid 
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If the defendant pays money or surrenders a chattel in return for the payment 
by the plaintiff, there is no difficulty in determining whether or not he is a pur- 
chaser for value. But where he attempts to surrender a claim, a logical deduction 
as to whether or not he is a purchaser for value cannot be made. If the assump- 
tion is made that the creditor must return that which he obtained by a mistake, 
it logically follows that there was a failure of consideration for the contract to 
surrender his claim. But if the only other possible assumption be made; namely, 
that he has surrendered his claim, he should be allowed to keep that for which 
he did surrender it. The release of an antecedent debt is now generally regarded 
as value, 8 and choses in action are dealt with freely and frequently. The courts 
quite properly, therefore, treat a surrender of a claim as if it were the surrender 
of a physical chattel, and regard the defendant as a purchaser for value. 9 Where, 
however, the defendant is not a purchaser for value, and where the mistake is not 
collateral, 10 the plaintiff should recover provided his negligence, if there be any, 
has not prejudiced the position of the defendant. 11 

When the plaintiff is a bank that has paid a check in misreliance upon the 
state of the drawer's account, the courts frequently say that "it is a completed 
transaction which cannot be rescinded except for fraud 12 or in the case of mutual 
mistake." 13 The effect of this view of the situation is hard to estimate. In 

the discharge as having been given by mistake. This result was reached when the 
surrender of an antecedent debt was never regarded as value in New York. That 
may account in part for the decision. 

In Merchants' Insurance Co. v. Abbot (1881) 131 Mass. 397 and in Whitehurst 
v. Mason (1913) 140 Ga. 148, 78 S. E. 938, no recovery was allowed against the 
defendant who was the assignee of the alleged chose in action against the plaintiff. 
The courts regarded the plaintiff as having acted in misreliance upon a duty to the 
assignor, and therefore necessarily treated the defendant as a purchaser for value. 
Continental Caoutchouc, etc. Co. v. Kleinwort, supra, footnote 1 more correctly 
holds, on similar facts, that the plaintiff acted because of a supposed duty to the 
asignee and thus allows a recovery. Payment to the assignor, it need hardly be 
said, would not, after notice- of the assignment, discharge the obligation. 

''Lawrence v. American National Bank, supra, footnote 6. 

8 N. I. L. § 25. 

9 See cases supra, footnote 6. 

10 A mistake as to the plaintiff's duty to a third person is not a collateral error; 
it is the sine qua non of the plaintiff's action. 

"McClary v. Railroad Co. (1894) 102 Mich. 312, 60 N. W. 695; Koontz v. 
Central National Bank (1873) 51 Mo. 275; see Stephens v. Board of Education 
(1879) 79 N. Y. 183, 186. 

In Johnson v. Boston & M. R. R. (1897) 69 Vt. 521, 38 Atl. 267, though the facts 
were similar to those in McClary v. Railroad Co., supra, recovery was not allowed. 
The facts are as follows : The plaintiff carried mail which the defendant was under 
a duty to carry, both parties erroneously supposing that the plaintiff was under 
contract to carry the same for the United States government. The court in the 
former case said that the action of the parties precluded any implied promise. It 
seems to have failed to note that the implied promise of quasi-contracts is and 
should be a fiction, and that it is so to the extent of the defendant's benefit. If 
there is a promise, express or implied in fact, there is no need for the fictional 
promise implied in law. 

"The courts of course will aid a defrauded plaintiff. Cf. Robinett v. Bank of 
Willow Springs (1914) 178 Mo. App. 422, 163 S. W. 248. 

13 Just what is meant by a mutual mistake is not always made clear. In the fol- 
lowing cases it was held that there was no mutuality of mistake although the 
drawee bank made a mistake as to the state of the drawer's account, and although 
the payee did not know that the drawer had insufficient funds. American Nat. 
Bank v. Miller (1913) 229 U. S. 517, 33 Sup. Ct. 883; Riverside Bank v. First Nat. 
Bank (C. C. A. 1896) 74 Fed. 276. The better view is that under such conditions 
there is a mutual mistake. Grand Lodge v. Towite, supra, footnote 6; National 
Bank of California v. Miner, supra, footnote 3. In fact there is a mutual mistake; 
indeed it is a fraud on the part of the payee to deposit a check when he knows that 
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most of the cases where a recovery has not been allowed, the defendant has been 
a purchaser for value." And where the defendant has not been a purchaser for 
value, and where he has not been prejudiced by the plaintiff's mistake, courts 
seem generally to allow recovery. 15 The use of the language indicated above is 
probably due to the conscious or unconscious influence of the doctrine of Price v. 
Neale. It is but a short step to say that since the bank is absolutely liable for a mis- 
take due to a forged signature of the drawer, it should be similarly liable for a 
mistake as to the state of the drawer's account. The bank alone is in position to de- 
termine the state of the account ; the situations are fairly analogous. The vital' ques- 
tion, however, is as to the advisability of extending an exception to the general rules 
governing recovery for a mistake. 1 * The real reason for such an extension is a 
desire for certainty, a desire permanently to close commercial transactions as 
quickly as possible." But it hardly seems wise to sacrifice justice to certainty, 
especially since innocent holders for value of paper may be protected without so 
doing. 18 And is it not unjust to render certain at the expense of the plaintiff, the 
retention of the benefit by a holder who has given no value? Therefore the courts 
have seen fit to restrict, rather than extend, the application of Price v. Neale, 
and to substitute in its place the general rules governing recovery for a mistake. 1 * 
And so Price v. Neale is often applied only in a restricted manner to the certifica- 
tion of checks. Thus in such jurisdictions, if there is no change of position, if no 
one has acted on the strength of the certification, a bank may withdraw it if 
erroneously extended. 20 On the other hand, however, it is more generally said 

the drawer has not sufficient funds to meet it. Peterson v. Union Nat. Bank (1866) 
52 Pa. St. 206. 

Further, even if the mistake be unilateral, it would be equitable to allow 
restitution where the defendant, has given no consideration, and has suffered no 
detriment by the plaintiff's act. To rescind a contract, a mutual mistake is required. 
But where a bank simply pays money for a check, where there is merely an ex- 
change, there is no reason why the defendant should get something for nothing, 
and therefore an unilateral mistake in such situations should be the basis for resti- 
tution. 

"Riverside Bank v. First Nat. Bank, supra, footnote 13; Spokane & Eastern 
Trust Co. v. Huff (1911) 63 Wash. 225, 115 Pac. 80 (semble) ; see Merchants' 
Insurance Co. v. AbboM, supra, footnote 6, p. 402. 

"James River Nat. Bank v. Weber (1910) 19 N. D. 702, 124 N. W. 952; 
Citizen's Central Nat. Bank v. New Amsterdam Nat. Bank (1908) 128 App. Div. 554, 
112 N. Y. Supp. 973. 

In Merchants'^ Nat. Bank v. Nat. Eagle Bank (1869) 101 Mass. 281, 285 the 
right to recover is not limited to those occasions when the defendant is not a 
purchaser for value. 

In Merchants' Bank v. Nat. Bank of the Commonwealth (1885) 139 Mass. 513, 
2 N. E. 89 the plaintiff was allowed to recover because the defendant was an 
agent and had personally given no value. But the agent holds for the principal, 
and since the court intimates that the principal, having given value, could have 
kept the money, the case is wrong. This seems to limit the earlier Massachusetts 
case above. 

M For a general discussion of the doctrine of Price v. Neale see (1890-1891) 4 
Harvard Law Rev. 297; Keener, Quasi-C 'ontracts (1893) 154. 

"Riverside Bank v. First Nat. Bank, supra, footnote 13, p. 279: "The beauty 
and value of the rules governing commercial paper consists in their perfect cer- 
tainty and reliability." 

18 See Jones v. Bank, supra, footnote 5, p. 433. 

"American Express Co. v. State Nat. Bank (1911) 27 Okla. 824, 113 Pac. 711; 
Bank of Lisbon v. Bank of Wyndmere (1906) 15 N. D. 299, 108 N. W. 546; 
McKleroy & Bradford v. Southern Bank of Ky. (1859) 14 La. Ann. *458; Williams- 
burgh Trust Co. v. Turn Suden (1907) 120 App. Div. 518, 105 N. Y. Supp. 335; 
United States v. National Exchange Bank (1909) 214 U. S. 302, 29 Sup. Ct. 665; 
Title Guarantee, etc. Co. v. Haven (1909) 196 N. Y. 487, 89 N. E. 1082; see (191 n 
11 Columbia Law Rev. 466. 

20 Balding er & Kupferman Mfg. Co. v. Manufacturers' Citizens' Trust Co. 
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that the liability is an absolute one, 21 though it should again be noted that the 
cases usually involve an innocent holder for value. 

In the recent case of Cohen v. Firsfi Nat'l Bank of Nogales (Ariz. 1921) 198 
Pac. 122, the plaintiff payee mailed a check to the defendant bank for deposit. The 
drawer of the check was likewise a depositor in the defendant bank. The plaintiff 
was credited on the books with the deposit, and a notice of such immediate ex- 
tension of credit was mailed to him. On the next banking day, the defendant 
bank learned that the drawer did not have funds to cover the check. The plain- 
tiff was notified by telegram that the check was not good. The telegram arrived 
prior to the letter. The plaintiff had cashed the check in question for the drawer. 
The defendant refused to honor the plaintiff's check drawn against this credit. 
The court held that the bank entered into a "debtor-creditor" contract upon the 
mailing of the notice; that the extension of credit was similar in legal effect to 
actual payment; that in the absence of mutual mistake " there could be no rescis- 
sion; and that therefore judgment on the check should be for the plaintiff. 

The extension of credit is not the same as payment, and different legal con- 
sequences frequently attach to the varying situations. Thus, the mere giving of 
credit to a depositor's account, despite the Sales Act, 23 does not constitute a bank 
a holder for value of the paper upon which credit was extended. 24 But the actual 
payment of money does constitute the bank a holder for value. 25 In some cases, 
however, the courts deem it wise to attach the same legal consequences to the ex- 
tension of credit as to actual payment. Instead of saying that, they usually 
create a fiction and say that credit is "equivalent to payment in usual course," 26 
though not all courts do so. 27 A useful consideration of the problem can only be 
made by disregarding the fiction and by analyzing the real point at issue. 

(1915) 93 Misc. 94, 156 N. Y. Supp. 445; Second Nat'l Bank of Balto. v.' Western 
Nat'l Bank of Balto. (1878) 51 Md. 128; see Irving Bank v. Wetherald (1867) 36 
N. Y. 335, 336 et seq.; (1913) 13 Columbia Law Rev. 641; cf. National Bank 
of California v. Miner, supra, footnote 3. 

In considering whether or not there is a change of position due to the certifica- 
tion, it should not be forgotten that a certification procured by the holder releases 
the drawer and endorsers. N. I. L. § 188. 

21 See Merchants' Bank v. StaOe Bank (1870) 10 Wall. 604, 648; Robinett v. 
Bank of Willow Springs, supra, footnote 12, p. 430; Metropolitan Nat. Bank of 
Chicago v. Jones (1891) 137 111. 634, 640, 27 N. E. 533. 

22 See supra, footnote 13. 

23 Uniform Sales Act § 76 (1) provides that "'value' is any consideration 
sufficient to support a simple contract." A promise to pay is such consideration. 
But if the courts were to give effect to the apparent meaning of this provision, the 
law would be seriously altered. For example : If T in violation of his trust con- 
tracted to sell a chattel to A, and then contracted with B, B would be a purchaser 
for value, and would take in preference to A and the cestui. It is unthinkable that 
the legislature intended such a revolutionization of the law of trusts. 

24 National Batik of California v. Miner, supra, footnote 3 ; see Merchants' 
National Bank v. Santa Maria Sugar Co. (1914) 162 App. Div. 248, 252, 147 N. Y. 
Supp. 498; Miller v. Norton & Smith (1913) 114 Va. 609, 617, 77 S. E. 452 (In the 
same case the court says that the extension of credit "is practically and legally the 
same as if the bank had paid the money to the depositor . . . ") ; cf. Citizens' 
Nat. Bank v. New Amsterdam Nat. Bank, supra, footnote 15 ; Merchants' Nat. 
Bank v. A T at. Eagle Bank, supra, footnote 15 (in which cases the court would have 
spoken of the defendants' changed position if credit was really the same as pay- 
ment). 

25 Merchants' Nat. Bank v. Santa Maria Sugar Co., supra, footnote 24. 

26 American Nat. Bank v. Miller, supra, footnote 13, p. 520; see Woodward 
v. Savings & Trust Co. (1919) 178 N. C. 184, 186, 100 S. E. 304; Miller v. Norton 
& Smith, supra, footnote 24. (As noted above, in the same case the court points 
out that its statement is a fiction.) 

27 Southern Stove Works v. Converse Savings Bank (1919) 112 S. C. 340, 100 
S. E. 75; see Whiting v. City Bank (1879) 77 N. Y. 363, 366. 
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In the instant case the plaintiff contracted with the drawer to surrender his 
claim against the drawer upon payment of the check, or upon a valid extension 
of credit given upon the basis of the check, when such credit was requested by the 
plaintiff. 28 The plaintiff offered to confer upon the defendant the power to dis- 
charge the supposed duty owing to the drawer in consideration of the defendant's 
extending credit to the plaintiff. If the drawee accepts, there is a contract. The 
drawee did accept in the manner usually sufficient to institute an ordinary con- 
tract. Later he learned of the vital mistake; namely, that he was under no such 
duty as supposed. The situation is then analogous to the case where the bank 
actually pays money to a payee who is a purchaser for value of the money; but it 
is not the same case." 9 Under what, if any, circumstances should similar legal 
consequences attach? When should the extension of credit be irrevocable? If 
similar legal consequences are to attach at all, it might well be said that the 
situation is not sufficiently analogous when the letter of acceptance is mailed, but 
only when it is received. For the payee has knowledge of a payment, and a 
similar knowledge might be required as the basis for a similar liability, 30 irrespective 
of the time when the contract becomes binding. It seems more equitable, however, 
to allow a rescission provided that the payee has suffered no detriment through 
the mistake of the drawee. 31 A purchaser for value is protected despite any loss it 
may entail to another. If one is not a purchaser for value, it is hardly just to 
treat him as such at the expense of an innocent, through negligent, drawee. No 
one is injured if the status quo is restored. In the instant case the plaintiff received 
the telegram prior to the letter; he, therefore, could have suffered no injury 
due to the mistake. The defendant, therefore, should have been allowed to rescind, 
just as he should have if the payee had actually received payment but for some 
reason not been a holder for value. 32 



Moral Justification for Trespass to Realty, and License Implied by Social 
Custom. — The general rule in regard to trespass is very strictly phrased. "Every 
unauthorized, and therefore unlawful, entry into the close of another is a trespass." * 
Some cases emphasize the absolute character of the rule, stating that the intention 
which accompanies the trespass is irrelevant except in mitigation of damages. 2 
Nevertheless an entry made pursuant to the administration of justice is not action- 
able. 8 So also trespasses committed in defense of the country in time of 

In Smith Roofing & Contracting Co. v. Mitchell (1903) 117 Ga. 772, 45 S. E. 
47 the extension of credit by the drawee bank to the payee was a discharge of the 
drawer. The payee chose that mode of satisfaction, and therefore the drawer was 
discharged. That does not stand for the proposition that credit is payment. 

28 See Smith Roofing & Contracting Cd. v. Mitchell, supra, footnote 27. 

29 The plaintiff cannot be a purchaser for value of the promise. If the defend- 
ant may rescind his contractual promise to extend credit, it follows, as pointed 
out above, that the plaintiff has not surrendered his claim against the drawer. 

30 Cf. (1919-1920) 33 Harvard Law Rev. 198, 202-204. 

31 In the instant case at page 126 the court says that it has "reached the con- 
clusion stated in this decision with a great deal of reluctance." 

32 The instant case does not involve a mistake of law since if the fact had 
been true, if the drawer had had funds in the bank, the defendant would have 
been under a legal duty to honor the check. 

1 Dougherty v. Stepp (N. C. 1835) 1 Dev. & Bat. 371, 372; see Brown v. 
Manter (1851) 22 N. H. 468, 472. 

2 Cannon v. Overstreet (Tenn. 1873) 2 Bax. 464; Burdick, Torts (3d ed. 
1913) § 402. 

3 It would seem that entry to prevent the commission of a felony, Handcock v. 
Baker (1800) 2 B. & P. 260; or to recapture goods in fresh pursuit, should be 
classed under this head. Patrick v. Colerick (1838) 3 M. & W. 483; cf. Foley v. 
Martin (1904) 142 Cal. 256, 75 Pac. 842, (process server). 



